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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

PATRIOT COAL CORPORATION, et al., 

Debtors.

Chapter 11

Case No. 12-12900 (SCC)

(Jointly Administered)

SURETIES’ REPLY MEMORANDUM IN FURTHER SUPPORT
OF MOTION TO TRANSFER JOINTLY ADMINISTERED CASES TO

SOUTHERN DISTRICT OF WEST VIRGINIA

Argonaut Insurance Company, Indemnity National Insurance Company, US Specialty 

Insurance, and Westchester Fire Insurance Company (together, “Sureties”), through counsel, 

submit this Reply Memorandum in reply to Debtors’ Objection to (i) Motion of the United Mine 

Workers of America to Transfer the Case to the Southern District of West Virginia, (ii) Sureties’ 

Motion to Transfer Jointly Administered Cases to Southern District of West Virginia, and (iii) 

Motion of the United States Trustee to Transfer in the Interest of Justice (Doc. 425, “Objection”)  
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and in Further Support of Sureties’ Motion to Transfer Jointly Administered Cases to the 

Bankruptcy Court for the Southern District of West Virginia (the “Motion”) and state as follows: 

I. INTRODUCTION.

The Debtors admit they are “leading producers and suppliers of coal in the United 

States.” (Objection, p. 4).  Beyond that admission, however, the Objection gives no recognition 

that all of what the Debtors describe as their “most relevant contracts and agreements” 

(Objection, p, 34) – their coal sales agreements, whether domestic or international – depend first 

on the Debtors’ natural resource base in West Virginia.  Debtors’ daily activities to physically

extract coal from the earth are primarily in West Virginia.  Debtors cannot mine the coal 

necessary to fulfill their coal sales agreements without approval from the relevant regulatory 

authority, and they cannot obtain such approval without demonstrating the right to mine the 

minerals. It is the underlying state-issued permits and mineral agreements that give Debtors the 

right to mine the coal they subsequently sell that are the “most relevant contracts and 

agreements” for Debtors’ business.  

There is no dispute that the majority of the Debtors’ active coal mining and processing 

activities are performed in West Virginia.  Without the natural resources of the Illinois Basin and 

primarily the Central Appalachian coal fields, Debtors have nothing to sell; all of the coal sales 

and supply agreements depend on Debtors’ coal production.  This undisputed fact is the basis of 

the Sureties’ statement that the “majority of the Debtors’ business” is in West Virginia.  Because 

of the impact of these operations on the land, water, air, and people of West Virginia, and 

because of the controlling effect of West Virginia law on these primary and fundamental 

activities, venue of this case in West Virginia is proper in the interest of justice.

In addition to understating the role of asset location in this proceeding, the Objection 

misinterprets the “convenience of the parties” to mean convenience of the Debtors’ professionals 
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and overstates the delay that would be caused by transferring venue.  Finally, Debtors fail to 

explain any reason other than blatant forum shopping for the recent creation of two New York 

entities on the eve of filing the petition.

II. ARGUMENT

A. Location of the Debtors’ Assets is Important in This Decision.

The Objection argues that Debtors’ business is global and international (see, e.g., 

Objection, pp. 8 and 29).  Debtors rely on In re Enron Corp., 274 B.R. 327 (Bankr. S.D. N.Y. 

2002) (“Enron I”) for the proposition that the location of assets is not important when the 

debtor’s assets are widespread geographically and the goal is reorganization.  Patriot is not 

Enron.  Patriot produces, markets and trades a tangible product – coal.  Regarding Enron’s assets 

the court observed: “Aside from the office building and other tangible assets which are located in 

Texas,  much of the Debtors' assets consist of contracts and trading operations which have no 

tangible location.”  Id. at 348.  The court described the parent company, Enron Corp., as a 

“holding company of subsidiaries engaged in the wholesale and commodity market business, 

telecommunications and insurance” and then identified Enron’s core business as “marketing and 

trading of energy and other commodities.”  Id. at 334.  

While Patriot may have sales contracts with customers across the nation or the world, the 

property, the labor and the communities affected by mining for the coal that Patriot sells are 

located in West Virginia and Kentucky. According to Patriot’s 10-K/A, filed May 8, 2012, at p. 

11, Patriot sold 31,126,000 tons of coal in 2011, an amount that “approximated actual annual

production.”  Of the 31 million tons of coal produced, 23,861,000 tons – that is, approximately 

77% – came from Patriot’s West Virginia operations.  (See Doc. 287-1, Exhibit A Excerpt of 10-

K/A at p. 11).  Unlike a trading and marketing company that merely sells intangibles or the 
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products of others, Debtors’ operations result in a physical product – coal.  The complicated and 

hazardous process of producing the coal for sale is wholly dependent on and significantly 

impacts specific places.  The strong connection with West Virginia is undeniable.

The Objection further argues that location of the assets “is entitled to little weight 

because this is not a liquidation.”  (Objection, p. 8).  It is premature to make such a statement at 

this early stage of the case.  Debtors did not file a prepared plan of reorganization along with the 

petition, and there has been no hint of such a pre-packaged conclusion.  In fact, the nature of the 

Debtors’ operations and their significant environmental liabilities suggest that the Debtors may 

attempt strategies other than a complete reorganization.  In fact, they may attempt, contrary to 

law, to abandon or otherwise escape liabilities associated with the environmental impact of their 

operations.

1. Debtors Report $737 million in Environmental Costs,
Mostly in West Virginia.  

The Debtors have delayed in filing schedules in support of the bankruptcy petition, and 

they have resisted the Sureties’ legitimate requests for information about their operations.  

Nonetheless, relevant information is available from sources such as the Debtors’ own statements 

in filings before the Securities and Exchange Commission (“SEC”) and information available 

from state regulatory authorities such as the WVDEP.  These sources allow an initial evaluation 

of the scope of Debtors’ impact.

In their most recent 10-Q, filed  with the SEC on August 9, 2012, (Doc. 417-1), Debtors 

identified the following asset retirement obligations as of June 30, 2012:

 Reclamation obligations of $297,611,000

 Selenium water treatment obligations of $440,033,00

 Total reclamation and water treatment obligations of $737,644,000
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It is important to note that these sums represent the estimates for work that must be performed to 

comply with law.  They are not merely money owed.  

Because the majority of Debtors’ mining operations occur in West Virginia, the majority 

of the identified costs relate to mining operations there.  Debtors’ estimates of reclamation 

obligations are likely to be a low estimate because, in a 10-Q submitted as an ongoing business, 

the costs were probably calculated assuming that mining would continue at the sites and allow 

efficient work, including generation of additional spoil for reclamation.  Without ongoing coal 

production, reclamation costs are generally higher since, as the surface mining operation expands 

over the property, earth material excavated in active coal recovery is ordinarily placed behind the 

active pits to reclaim former pits or highwalls.

Debtors’ Selenium Water Treatment obligations arise out of lawsuits and enforcement 

actions solely relating to the West Virginia mining operations and are subject to a March 15, 

2012 Consent Decree entered in the United States District Court for the Southern District of 

West Virginia (Doc. 287-3, Exhibit B to the Sureties’ Motion).  Debtors’ estimate for the cost 

relating to selenium is solely for the implementation of treatment technologies to comply with 

their treatment obligations.  Debtors’ water treatment obligations directly affect the 

environmental and public health of West Virginia.  Thus, nearly all of Debtors’ nearly three-

quarters of a billion dollars in future environmental obligations arise out of Debtors’ West 

Virginia operations.

2. Debtors’ Operations Affect Thousands of Acres in West Virginia.  

In their recent filings with the SEC, Debtors report that they operate at least nine mining 

complexes in West Virginia.  (See Doc. 287-1, Exhibit A Excerpt of 10-K/A at p. 10).  In reality, 

a mining complex of the type that Patriot identifies is a conglomeration of numerous surface 
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mines, underground mines, sediment and drainage control ponds, valley fills, haul roads, 

preparation plants, refuse disposal facilities, and transportation and loading facilities.  

Declaration of Roland B. Doss, P.E. (“Doss Decl.”) at ¶ 4.1  WVDEP has issued approximately 

264 mining permits to Debtors to authorize their activities in West Virginia.  Doss Decl. at ¶ 6.  

Debtors have not yet provided detailed information correlating specific WVDEP mining 

permits with their identified complexes; however, as an example, a review of the WVDEP’s 

permit database shows that there are 57 permits located in the vicinity of what appears, based on 

Patriot’s description, to be the Paint Creek complex.  Doss Decl. at ¶ 8, Ex. B.  This one 

complex, of the nine identified by Patriot, includes approximately 28 surface mining permits, 10 

underground mining permits and 19 haul road, refuse facility, or “other” permits.  Doss Decl. at ¶ 

10.  There are approximately 30 valley fills, two separate preparation plants, two refuse disposal 

areas (including a slurry impoundment) and a railroad trans-loading facility.  Id.  The permits in 

the vicinity of the Paint Creek complex authorize the disturbance of approximately 15,000 acres.  

Doss Decl. at ¶ 11.

The staggering scale of the Paint Creek mining complex and the associated disturbance of 

the natural resources in West Virginia is but a subset of the overall impact that Debtors’ 

operations have on this state.  The scope of activity and the nature of the disturbance found at the 

Paint Creek complex is similar to that of other consolidated mining complexes in West Virginia, 

including the other complexes operated by Debtors.  Doss Decl. at ¶ 16.  These impacts and the 

liabilities they create are West Virginia impacts, governed by West Virginia law, and will affect 

the residents in West Virginia.

                                                
1

The Doss Declaration is attached as Exhibit B.  Exhibits C – G to the Doss Declaration are aerial photographs that 
show the extent and nature of land disturbance associated with just one of the nine mining complexes that Debtors
operate in West Virginia.
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3. Debtors’ Environmental Liabilities Directly Result from Mining. 

The vast majority of the Debtors’ environmental liabilities are the direct result of planned 

mining activities.  The Doss Declaration shows examples of the magnitude of the earth 

disturbance, unreclaimed highwalls, coal refuse areas, and valley fills associated with Debtors’ 

business.  The environmental liabilities resulting from Debtors’ massive mining activities are 

fundamentally different from other, perhaps more commonly seen industrial or commercial 

property related instances of environmental contamination such as leaking underground or above 

ground storage tanks or asbestos in buildings.2  They are different because the mining-related 

liabilities are an integral part of the mining process, and complete restoration and reclamation are 

anticipated3 and required by law.  These conditions, however, if left unrestored, constitute 

hazards to health and safety and the environment.4

4. Debtors May Attempt to Escape Their Environmental Liabilities.

In coal company bankruptcies it is common for debtors to identify attractive mining 

operations that have abundant mineral interests, sound equipment, and minimal environmental 

liabilities such as extensive acreage of unreclaimed land and/or long term water pollution.  These

specific sites and clusters of operations are good candidates for sales or as the basis of a 

reorganization.  Other sites may present challenges.  For example, if a debtor coal company is 

unable to acquire additional coal reserves going forward to expand the permit, or if existing coal 

reserves prove uneconomical to mine, or if reclamation activities are postponed in favor of easy 

                                                
2

Although these conditions may be present at a few, isolated parcels of property, at this time the Sureties know of 
no evidence to suggest that these conditions are present at the Debtors’ sites.

3
Selenium pollution or acid drainage is never anticipated; however, they are realistic possibilities resulting from the 

sheer nature of the Debtors’ business – mining coal.

4
30 U.S.C. § 1201(c).
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and profitable extraction of coal, then the resulting site may have little prospect of profitable 

production but still exhibit significant environmental liabilities in the form of reclamation or 

other remediation costs.  Although the law is squarely against such a strategy, this latter category

is often planned for abandonment.  See, e.g., Midlantic Nat’l Bank v. New Jersey Dep’t of Envtl. 

Protection, 474 U.S. 494 (1986).

As discussed above, the Debtors acknowledge nearly three-quarters of a billion dollars in 

environmental liabilities.  It is possible that the Debtors will attempt to abandon certain mining 

locations where the reclamation and other environmental liabilities exceed the perceived 

localized asset value.5  Debtors’ assertion that this is not a liquidation is not any assurance at this 

stage of the case and no guarantee of its strategy going forward.

B. Debtors’ Emphasis on Convenience of Professionals is Contrary to Law.

Misapplying the “convenience of the parties” factor, the Debtors insist that because their 

“professionals, the lenders’ professionals” and the professionals of other “material 

counterparties” are located in New York, venue should not be transferred to SDWV.  (Objection, 

p. 9).  Debtors assail the state of West Virginia for its alleged inaccessibility from New York.  

The general implication is that travel to SDWV by the Debtors’ legions of “retained 

professionals” and the “retained professionals” of the Debtors’ “key constituents,” is too 

burdensome.  (Objection, p. 6).  

The word “counsel” is not found in § 1404(a), and the convenience of counsel is not a 

factor to be assessed in determining whether to transfer venue.  In re Volkswagen AG, 371 F.3d 

                                                
5

The Objection remarks that Patriot has “never had a call on any bond.”  The Sureties assume that this means that 
no state authority has revoked a Patriot-related permit or forfeited the related reclamation bond.  This fact does not 
indicate future performance because for an active mining company, permit revocation and bond forfeiture would 
make the entity ineligible to receive future permits, which is called being “permit blocked.”  See, e.g. W. Va. Code § 
22-3-18(c); 30 C.F.R.§ 773.12. 
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201, 206 (5th Cir. 2004)6.  Indeed, it is “well-settled” law that “consideration of the convenience 

of [debtor’s] counsel is not an appropriate fact to consider when evaluating transfer.”  Body 

Science, LLC v. Boston Scientific Corporation, 846 F.Supp. 2d 980, 993 (N.D. Ill. 2012); see 

also, Chicago, Rock Island and Pacific Railroad Company v. Igoe, 220 F.2d 299, 304 (7th Cir. 

1955) (finding lower court abused its discretion by refusing to transfer venue for convenience of 

parties); Solomon v. Continental American Life Insurance Company, 472 F.2d 1043, 1047 (3rd

Cir. 1973) (denying petition for writ of mandamus to vacate order transferring venue for 

convenience of parties and witnesses and in interest of justice).  In evaluating “convenience of 

the parties” “professionals employed pursuant to 11 U.S.C. § 327 et seq. are not parties as that 

term is generally used.”  In re Trico Steel Company, LLC, 261 B.R. 915, 917 (Bankr. N.D. Ohio 

2001).

Despite bankruptcy law directing otherwise, Debtors devote an entire section of their 

Objection to the fact their professionals are conveniently located in New York.  Debtors’ 

arguments provide a telling example of why the issue of “bootstrapping” has become so 

controversial in the bankruptcy bar.  It is self-serving practice at the expense of the creditors.  

These professionals include their reorganization counsel and conflicts counsel, and their 

investment banker and financial advisors.  (Objection, p. 22).  In a scathing attack on forum 

shopping by the debtor, Judge Leif M. Clark of the Western District of Texas poses, “How much 

deference should be given to a forum selected primarily by the lawyers, for their own 

convenience or concern for remuneration.”  In re Abacus Broadcasting Corp., 154 B.R. 682, 686 

(Bankr. W.D. Tex. 1993).  In accordance with case law, the answer is none, which is exactly 

what Judge Clark concluded.  See id. at 687.  Proximity to the court matters not to counsel, but to 

                                                
6

In considering venue change under 28 U.S.C. § 1412, courts may apply same factors identified in 28 U.S.C. § 
1404.  See Norton v. Encompass Servs. Corp., 301 BR 836 (S.D. Tex. 2003).

12-12900-scc    Doc 502    Filed 08/31/12    Entered 08/31/12 17:29:05    Main Document  
    Pg 9 of 15



10

“creditors of every kind,”  “witnesses necessary to the administration of the estate,” and “the 

debtor.”  Commonwealth of Puerto Rico v. Commonwealth Oil Refining Company, Inc. (In the 

Matter of Commonwealth Oil Refining Company, Inc.), 596 F.2d 1239,  1247-48 (5th Cir. 1979).

In this case, creditors of every kind include more than financial institutions and large 

corporate vendors.  It is condescending that the Debtors believe that “New York plainly is more 

accessible to virtually all of the relevant parties than West Virginia,”  (Objection, p. 17) 

(emphasis supplied), which they subsequently define as, among others, members of the Official 

Committee of Unsecured Creditors, lender agents, members of the board of directors, corporate 

executives, and retained professionals.  (Objection, pp. 18-22).  In actuality, relevant parties 

include the hundreds of individuals7 who own the surface and/or mineral rights located in West 

Virginia and nearby mining regions8, the Debtors’ 2,000 active coal miners, 1,500 of which, both 

union and non-union, working in West Virginia9, the 10,000 retirees, of which approximately 

4,000 reside in West Virginia10, residents of the numerous Appalachian communities affected by 

the twelve mining complexes11, most of which are located in West Virginia12, and two of which 

                                                
7
These individuals are entitled to notice regarding the Debtors’ intent to assume and/or assignor reject the executory 

contracts and unexpired leases.  Fed. R. Bankr.P. 6006(c), and such assumption, rejection, or assignment requires 
court approval.  11 U.S.C. § 365(a).

8
Because Debtors have not yet filed their schedules and continue to seek extensions of time to do so, it is difficult to 

state with complete accuracy the numbers of individuals involved.  However, in light of the hundreds of mining 
permits held by the Debtor entities it is reasonable to expect that hundreds of mineral and surface owners are 
affected.

9
Jeffrey Tomich, U.S. joins call to move Patriot Coal bankruptcy case, ST. LOUIS POST-DISPATCH, Aug. 24, 2012, 

http://www.stltoday.com/business/local/u-s-joins-call-to-move-patriot-coal-bankruptcy-case/article_031a7324-ed6b-
11e1-9517-001a4bcf6878.html. 

10
UMWA meeting with Patriot miners in W.Va, Indiana, ASSOCIATED PRESS, Aug. 24, 2012, available at 

http://www.wave3.com/story/19357842/umwa-meeting-with-patriot-miners-in-wva-indiana.

11
Also included in this group are the residents of communities affected by the Debtors’ $307 million selenium 

liabilities as reported by the Debtors in the August 9, 2012 quarterly filing. Ken Ward Jr., Patriot, environmentalists 
reach ‘agreement in principle’, THE CHARLESTON GAZETTE, Aug. 16, 2012, 
http://wvgazette.com/News/201208160119. This amount does not include liabilities relating to any other 
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also comprise the two largest of the operations, and the dependents of the retirees, most of whom 

reside in West Virginia, Kentucky, Ohio, Indiana, and Illinois13. 

Though convenient for Debtors’ professionals, retaining venue in SDNY would make it 

difficult and expensive for all interested parties to participate in the case. Many creditors will be

hindered from participation in the reorganization process because of the effects of distance and 

cost.  This participation is a fundamental predicate of Chapter 11 as set forth in 11 U.S.C. § 

1109(b).  See e.g., In re B.L. of Miami, Inc., 294 B.R. 325, 334 (Bankr. Nev. 2003) (determining 

that case did not belong in Reno because debtor’s business activity and trade creditors were in 

Miami).  The court noted that  “While venue may be technically proper, retention of the case 

would not be in the best interest of justice,  [and] [t]ransfer of the case will afford all parties in 

interest more efficient, economic and meaningful justice.”  Id.  Transfer was necessary and 

proper “even after giving deference to Debtor's venue choice.”  Id.

For these reasons, no credence should be given to the fact that the Debtors’ numerous 

professionals employed in this case find travel to SDWV for court appearances too burdensome.

C. The Debtors Exaggerate Any Delay Caused by Transfer.

Debtors insist that a transfer to SDWV will cause a “real risk of disruption and delay” 

based on the need to obtain local counsel and inform them of the facts of this case.  (Objection, 

p. 40).  But this concern is overstated, if not non-existent.  The following West Virginia firms are 

currently retained by the Debtors in the ordinary course of business pursuant to an order entered 

                                                                                                                                                            
environmental hazard. Thus, Debtors’ insistence that the Sureties’ concerns are “at best, remote and contingent” is 
not convincing. (Objection, p. 3).

12
Patriot Coal Seeks Reorganization, METRONEWS (Charleston, West Virginia), July 10, 2012, available at

http://www.wvmetronews.com/news.cfm?func=displayfullstory&storyid=53754.

13
Ken Ward Jr., UMW concerned about Patriot bankruptcy, THE CHARLESTON GAZETTE, July 20, 2012, 

http://wvgazette.com/News/201207200150.
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by the Court on August 2, 2012 (Doc. No. 263): Betts Hardy & Rodgers, PLLC; Bowles Rice 

McDavid Graff Love, LLP; Dinsmore & Shohl LLP; Flaherty Sensabaugh Bonasso PLLC; 

Jackson Kelly PLLC; Pullin, Fowler, Flanagan, Brown & Poe, PLLC; Robinson & McElwee 

PLLC; Sammons Law Offices PLLC, Schrader Byrd; Simmerman Law Office, PLLC.  Pending 

are applications by the Debtors to employ as special counsel the following West Virginia firms:  

Bowles Rice McDavid Graff Love, LLP (Doc. No. 445); Jackson Kelly PLLC (Doc. No. 447); 

and Steptoe & Johnson PLLC (Doc. No. 448).  The Debtors’ significant contacts with these West 

Virginia legal professionals located in the cities of Charleston, Clarksburg, Gilbert, Morgantown, 

and Wheeling will result in an easy transition for the Debtors and certainly provides compelling 

evidence that the issues involved in this particular coal company bankruptcy should be addressed 

in West Virginia.  

Since the case is in its early stages, there should be no concern over a perceived inability

of these counsel or a judge to come quickly to speed on the facts of this matter.  The “First Day  

Orders” are in place and the substantive matters raised by the parties can be ably addressed by 

the Court in Charleston.  Finally, there should be no cause for concern in the skill and knowledge 

of any West Virginia bankruptcy judge assigned to these cases.  This would not be the SDWV’s 

first coal case.  As previously noted, SDWV has overseen many bankruptcy cases in mining 

operations including, among others, In re The Lady H Coal Company, Inc., Case No.  2:94-bk-

20449;  In re White Mountain Mining Co., L.L.C., Case No. 5:02-bk-50480; and In re Island 

Fork Construction, LTD, Case No. 5:02-bk-50789.

D. The Debtors Have Manufactured Venue in SDNY.

The Debtors insist they have not manipulated the venue statute by filing this chapter 11 

proceeding in New York, and that by law, the Debtors have the “right” to be in New York 
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pursuant to 28 U.S.C. § 1408.  Manipulation, strategy, or coincidence, it matters not how the 

Debtors verbalize the event, as the facts speak for themselves.  

The only two of the Debtor entities with New York connections, PCX and Patriot Beaver 

Dam, were created 38 days and 25 days, respectively, prior to the Petition Date.  See Exhibit H, 

attached hereto.  Few, if any facts are known as to the purpose of these two entities.  Even Mark 

N. Schroeder, Debtor’s Senior Vice President and Chief Financial Officer, seems baffled by the 

purpose of these entities.  At the Debtors’ First Meeting of Creditors, Mr. Schroeder testified 

under oath that he did not “know a whole lot about” PCX, that PCX has no business operations, 

and no employees, that he was “not sure” what PCX did, and that he was not aware if PCX had 

any New York bank accounts.  See, Transcript, Aug. 23, 2012, at 20:1-21:4; 21:22;  and 23:8.14  

Similarly, when asked about Patriot Beaver Dam, Mr. Schroeder testified that it has no 

employees or New York offices.  Id. at 36:12-17.  Despite his position as Senior Vice President 

and CFO, Mr. Schroder had no knowledge whether Patriot Beaver Dam had any assets or what 

type of business, if any, it performed.  Id. at 36:18-20; 37:25-38:2.  Mr. Schroeder also admitted 

that when the company officers began contemplating bankruptcy, neither PCX nor Patriot 

Beaver Dam even existed.  Id. at 38:3-16.

As previously noted by the Sureties, one can only assume that a $3 billion bankruptcy 

took months of pre-planning, analysis and consultation.15  The Declaration of Mark N. Schroeder 

Pursuant to Local Bankruptcy Rule 1007 (Doc. No. 4) describes the Debtors’ multi-faceted 

                                                
14

For a complete transcript copy, see (Doc. No. 408) Declaration of Andrea B. Schwartz in Support of United States 
Trustee's Motion, Pursuant to 28 U.S.C. Section 1412 and Fed. R. Bankr. P. 1014(a)(1), to Transfer Venue of these 
Cases in the Interest of Justice, Exhibit 3 - Transcript of Court Hearing Held on April 12, 2005, in In re Winn-Dixie 
Stores, Inc., SDNY Case No. 05-11063 (RDD)

15
The Application of the Debtors for Authority to Employ and Retain Davis Polk & Wardwell LLP as Attorneys for 

the Debtors Nunc Pro Tunc to the Petition Date (Doc. No. 133) and the Exhibits thereto show that Debtors spent 
over $3,000,000 in legal fees in the two months prior to filing this case.  Clearly, any action taken in the months 
preceding the bankruptcy filing was done with purpose after considerable evaluation.
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financial decline over a period of years.  See id. at ¶¶ 21-27; 36-39.  One can further assume that 

obtaining an $802 million DIP financing facility jointly arranged by Bank of America, N.A., 

Citibank, N.A., and Barclays Bank PLC also takes significant time and effort.  See id. at ¶ 41.  It 

is also logical to assume that a corporation facing bankruptcy does not waste precious financial 

resources creating new entities days before the Chapter 11 filing without purpose, even if the 

CFO cannot state such purpose. 

It appears that neither PCX nor Patriot Beaver Dam has any business purpose, has any 

employees, or conducts any business.  In stark contrast, in the Enron case the Enron-related 

entity, Enron Metals & Commodity Corp. ("EMC"), had 55 employees working in New York, 

NY, one of its three directors lived in New York, and four of its eleven officers and executives 

lived in New York.  In re Enron I, 274 B.R. at 338 – 39.  EMC was the first of the Enron entities 

to file, and the court determined that venue was proper under § 1408(1) because “there is no 

indication from the record that EMC has not conducted its trading operations for less than 180 

days.”  In re Enron I, 274 B.R. at 341.  Though it appears that forum manipulation was not a 

factor in Enron, it is in this case.

III. CONCLUSION

For the reasons discussed in the Sureties’ Motion and in this Reply, and in similar 

motions by the United Mine Workers Union and the United States Trustee, the interests of justice 

or the convenience of the parties require a transfer of venue to SDWV.  The strong connection of 

Patriot’s business with the land and people of West Virginia urge transfer of venue to SDWV.
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Lexington, Kentucky

Dated:  August 31, 2012

By:  /s/William T. Gorton III
William T. Gorton III
W. Blaine Early, III
Elizabeth Lee Thompson
Brian H. Meldrum
Chrisandrea L. Turner

STITES & HARBISON, PLLC
250 West Main Street
Suite 2300
Lexington, KY 40507
Telephone:  (859) 226-2300
Facsimile:   (859) 253-9144

Counsel to Argonaut Insurance Company, 
Indemnity National Insurance Company,
US Specialty Insurance, and 
Westchester Fire Insurance Company 

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was served on August 31, 2012, 

electronically in accordance with the method established under this Court’s CM/ECF 

Administrative Procedures.

Dated: August 31, 2012
Lexington, Kentucky

/s/Chrisandrea L. Turner
Chrisandrea L. Turner
Kentucky Bar No. 87520
STITES & HARBISON, PLLC
250 West Main St., Ste. 2300
Lexington, KY  40507
E-mail address: clturner@stites.com
Telephone number:  (859) 226-2300

426277:8:LEXINGTON
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STITES & HARBISON, PLLC
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Suite 2300
Lexington, KY 40507
Telephone: (859) 226-2300
Facsimile: (859) 253-9144
William T. Gorton III
Chrisandrea L. Turner
W. Blaine Early, III
Elizabeth Lee Thompson

Counsel to Argonaut Insurance Company, Indemnity National Insurance Company,
US Specialty Insurance, and Westchester Fire Insurance Company

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re:

PATRIOT COAL CORPORATION, et al.,

Debtors.

Chapter 11

Case No. 12-12900 (SCC)

(Jointly Administered)

DECLARATION OF ROLAND B. DOSS IN SUPPORT OF SURETIES’ REPLY
MEMORANDUM IN FURTHER SUPPORT

OF MOTION TO TRANSFER JOINTLY ADMINISTERED CASES TO
SOUTHERN DISTRICT OF WEST VIRGINIA

Roland B. Doss declares pursuant to 28 U.S.C. § 1746:

1. I am the President and Principal Engineer at Doss Engineering, Inc., a consulting

and engineering services company located in Shrewsbury, Kanawha County, West Virginia

serving the coal mining and natural resources industry. I am a registered professional mining

engineer, a licensed land surveyor, and certified surface and underground mine foreman. I hold a

Bachelor of Science (Engineering of Mines) degree from West Virginia University and a Masters
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of Business Administration from West Virginia Graduate College. I have worked in the coal

industry since 1975 and have served as an equipment operator, permit engineer, production

engineer, engineer manager, and mine manager.

2. During the course of my professional career, I have worked extensively in the

West Virginia coal fields and am familiar with the regulatory program implemented by West

Virginia Department of Environmental Protection (“WVDEP”). I am also a coal industry

representative on the WVDEP Office of Mining and Reclamation’s permitting Quality

Assurance/Quality Control Committee, having served on that committee for more than ten years.

I have developed expertise in the reclamation standards implemented by WVDEP and the

methods required to comply with those standards.

3. As used in connection with the surface impacts of coal mining, reclamation means

those actions taken to restore mined land to the state and federally approved post-mining land

uses. Activities commonly required in reclamation include extensive earthmoving in order to

backfill mined areas, regrading disturbed areas, reestablishing approved vegetation, controlling

erosion, restoring the hydrologic regime and maintaining water quality.

4. As a result of my work experience, I am familiar with the type of operations that

typically comprise a consolidated mining complex in the Appalachian coalfields in West

Virginia. This includes mining complexes such as operated by Patriot Coal Corporation or its

related entities. These large, consolidated mining complexes in West Virginia are often

authorized under multiple separate surface mining permits and operated by multiple related

entities and/or contractors. Consolidated mining complexes can include the following types of

operations and features:

Surface Mines – Individual surface mine permits generally encompass from a few
hundred to over a thousand acres of land. Surface mines that are components of large
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West Virginia mining complexes typically contain numerous individual surface mine
permits and ultimately disturb thousands of acres of land over many years. Surface
mining operations remove coal by exposing single or multiple coal seams through the
process of using explosives and heavy machinery to remove the rock layers above
and separating the coal seams (“overburden”). Overburden removal activities can
generate millions of cubic yards of loose overburden, as well as form vertical walls of
rock (“highwalls”). These highwalls may be from tens of feet to hundreds of feet tall
and progress across the operation as mining advances. As mining nears conclusion,
all highwalls must be eliminated by either further excavation or by backfilling and
reclamation. As part of the final highwall reclamation process, overburden must be
hauled or pushed back against the highwalls to achieve an approximate original
contour or slope. Once a surface mine permit is reclaimed, it must be monitored and
maintained for a minimum of five years - including documentation that water quality
from the site meets applicable state standards - until all reclamation bonds can be
released.

Sediment and Drainage Control Ponds - Surface mining operators are required to
construct numerous sediment control structures to manage stormwater and runoff
from the disturbed area, and to prevent pollution from affecting receiving streams in
the vicinity of the mine. Discharges from these drainage control structures are subject
to extensive monitoring requirements and must meet applicable state water quality
standards under site-specific state-issued NPDES permits. Drainage structures on
surface mines in West Virginia often include on-bench sediment ditches, on-bench
ponds, instream ponds, and conveyance ditches.

Valley Fills – Valley fills are features of surface mines where operators place excess
overburden that is not otherwise used in reclaiming the mine site or used in restoring
approximate original contour. Valley fills are created by filling in the heads of
hollows, which in some hollows can result in headwater stream segments being filled.
Valley fills must be constructed according to stringent engineering standards. They
are typically hundreds of feet tall and contain million of cubic yards of rock and earth
fill. They must be regraded, revegetated and have engineered drainage controls
located below the fill and around its perimeter.

Haul Roads – Mining operations, and surface mining operations in particular, require
the construction and maintenance of miles of haulage and access roadway. These
roads are used to move men, equipment, overburden, and raw coal through the
surface mine. At large surface mines in West Virginia, there are typically numerous
haul roads and their combined lengths often exceed tens of miles.

Underground Mines – Underground mines in West Virginia may affect hundreds or
even thousands of acres underground. The surface disturbance is much smaller in
area and consists of portal openings, ventilation systems, supply areas, and other
ancillary facilities and structures. The mine openings to the surface allow personnel
and equipment access, coal removal, and ventilation. Underground mine openings
can include vertical shafts, inclined slope entries, horizontal drift entries, and bore
holes. Often underground mines accumulate water that must be pumped from the
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mine to the surface. Once at the surface, water from the mine is directed to treatment
facilities to remove pollutants (which in some cases can include low pH or acid mine
drainage and metals such as iron, aluminum, manganese, and selenium) before being
discharged to receiving streams. Additionally, subsidence is a potential consequence
to the land surface from underground mining that must be monitored and controlled
by operators.

Preparation Plants – Preparation plants are processing facilities that remove rock and
other non-coal materials and impurities from the raw coal. The preparation process
produces coarse coal refuse (waste) materials and fine coal refuse material that is
often in the form of slurry. Preparation plant facilities typically include multiple
conveyor systems for material handling between the various raw and clean coal
storage silos or stockpiles. Overland conveyor systems can also be constructed to the
loading facility.

Refuse (coal processing waste) Disposal Facilities – Refuse facilities are portions of
the mining complex where refuse or reject from the coal cleaning process is placed
for permanent disposal. Coarse refuse material is typically belted or trucked to a dry
refuse disposal pile or can be used to construct a refuse dam behind which slurry
containing fine refuse will be pumped. These “slurry impoundments” often grow to
hundreds of feet in height as more refuse is added. In addition to the permits issued
by WVDEP, these impoundments are subject to the jurisdiction of the federal Mine
Safety and Health Administration (“MSHA”) and the West Virginia Office of
Miner’s Health and Training (“WVOMHST”) and are required to meet stringent
engineering and monitoring requirements.

Transportation and Loading Facilities – The loading and transportation facilities at a
consolidated mining complex is the location where the clean, processed or blended
coal products begin their journey to the ultimate end user. Depending on the location
of the mining complex, these facilities could include railroad tipples, barge loading
docks, truck loadouts, or a combination thereof. The loading facility can be located
immediately at the mine or several miles from the main mine complex.

5. As part of my work in mining engineering in West Virginia, I have become

familiar with the WVDEP’s on-line permitting database. This database identifies the permit

holder, size of operation, type of operation, permit status (such as active, inactive or reclamation

only), and the permit’s inspection and enforcement history. It also contains mapping capabilities

that allows for the retrieval of information about individual permits as well as groups of mining

permits.
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6. Utilizing this WVDEP database, I have reviewed lists of permits issued to, or

operated by, the various Patriot entities. A list of West Virginia surface mining permits1 issued

to these entities is attached as Exhibit A to this Declaration. The list includes permits that are

new, undisturbed, active, inactive, in some stage of reclamation, and completely reclaimed.

Excluding permits that have been “completely released,” the WVDEP permitting database

currently indicates that approximately 264 mining permits are issued to, or are operated by, the

Patriot entities. Additionally, Exhibit A-1 to this Declaration is a list of associated NPDES

water quality discharge permits associated with these permitted operations. The WVDEP

permitting database currently indicates that approximately 157 water discharge permits are held

by the Patriot entities.

7. In a recent filing with the Securities and Exchange Commission, Patriot has

identified at least nine separate mining complexes that it operates in West Virginia. While some

of these complexes focus on surface mining and some more so on underground mining, they

generally contain the type of operations and features described in Paragraph 4 above.

8. Patriot has not identified which specific permits it considers to be in each

complex. However, review of the WVDEP permit database reveals approximately 57 permits

located in the vicinity of, or immediately north of, what may be considered by Patriot as its

“Paint Creek complex.” Attached as Exhibit B to this Declaration is an aerial photograph which

is overlain by the approximate boundaries of surface mine permits held by the Patriot entities in

the vicinity of this complex. This aerial photograph was obtained from public sources, while the

permit boundaries were obtained from the WVDEP on-line database. The distance scale shown

on this photograph - indicating the area of database inquiry - is 8 miles wide (in an east-west

1
Note that a state-issued “surface mine permit” is required for all surface disturbances associated with surface coal

mines, underground coal mines, coal processing, refuse disposal and transportation facilities.
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direction) and 11 miles in length (north-south direction). Based on my review of the WVDEP

online database, the permits shown in Exhibit A were issued to seven separate Patriot entities.

9. The Paint Creek complex is typical of West Virginia consolidated mining

complexes. This complex, as its boundary and extent is understood, contains surface and

underground mining operations, drainage control structures, on-bench and instream sediment

ponds, valley fills, highwalls, active pits, reclamation areas, haulage and access roads,

preparation plants, conveyor belts, refuse disposal area, a slurry impoundment and a railroad

trans-loading facility.

10. Based on the WVDEP online database, the Paint Creek complex that is shown on

Exhibit B includes approximately 28 surface mining permits, 10 underground mining permits,

and 19 haulroad, refuse facility, or “other” permits. Based on the WVDEP online database and

my review of the available aerial photography, located within these permitted areas are

approximately 30 valley fills that are constructed or permitted for construction, two preparation

plants, two refuse disposal areas including one slurry impoundment, one railroad loadout facility,

and numerous miles of haulage and access road.

11. According to records obtained from the WVDEP online database, the permits in

the vicinity of the Paint Creek complex (as shown on Exhibit B) authorize the disturbance of

more than 15,100 acres of land (although there exist areas of permit over-lap and over-bonding

that may reuce the total disturbed area by approximately 1,500 acres).

12. Attached as Exhibit C to this Declaration is an enlarged section of the aerial

photograph contained in Exhibit B which shows an example of an unreclaimed valley fill,

downstream sediment ponds, internal haul roads, and an area of open highwall, that are located

on WVDEP Permit S-3008-00.
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13. Attached as Exhibit D to this Declaration is an enlarged section of the aerial

photograph contained in Exhibit B, which shows an example of a coal preparation plant, coal

stockpiles, conveyor belts and an in-stream sediment pond that are located on WVDEP Permit

O-3017-93.

14. Attached as Exhibit E to this Declaration is an enlarged section of the aerial

photograph contained in Exhibit B, which shows an example of a coal refuse disposal area and

slurry impoundment that is located on WVDEP Permit O-3012-98.

15. Attached as Exhibit F to this Declaration is an enlarged section of the aerial

photograph contained in Exhibit B, which shows an example of a regraded but un-vegetated

valley fill and adjacent areas of open highwall that are located on WVDEP Permit S-3008-00.

16. The scope of activity and disturbance of the Paint Creek complex is similar to that

of other consolidated mining complexes in West Virginia.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief.

Dated: Shrewsbury, West Virginia
August 31, 2012

/s/ Roland B. Doss
Roland B. Doss
President and Principal Engineer
Doss Engineering, Inc.

426296:5:LEXINGTON
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Exhibit A
WVDEP Surface Mine Permits Issued to Subsidiaries of

Patriot Coal Corporation in West Virginia
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Exhibit A-1
NPDES Water Discharge Permits Issued to Subsidiaries of

Patriot Coal Corporation in West Virginia
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